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BEFORE THE

LOUISIANA PUBLIC SERVICE COMMISSION

Louisiana Public Service Commission, ex parte.

In Rc: BellSouth Telecommunications. Inc., Service Quality PCTfomlance Measurements

Dockel No. U-222S2, Subdocket C

COMMENTS OF SPRINT COMMUNICA'flONS COMPANY L.P.
REGARDING JANUARY WORKSHOP ISSUF.s

In accordance with the Commission's Notice, dated December 2, 1998. in the

-above-styled maner. Sprint Communications Company L.P. (,<Sprint") now files its

Comments rCS3rding the issues set for diseus.,ion at the workshops :>eheduled for Januuy

25 ·28, 1999. in connection \..ith this docket. l;or those workshop issues nOl diseussed

below, Sprint respectfully reserves its rights to comment at the January workshop and

:- other appropriate for 3.

COMMENTS REGARDING ENFORCEMENT,lJENALTIF.s AND DISPUTE
RESOLUTION

a. !';print's propu5al for compliance incentives and cnforcement

Sprint proposes the followinc auidelines and methodologies tor the detection of -

out-of-compliancc conditions and for the application of perfonnlUlcc penalties. In

developing this plan, Sprint w considered its diverse lLEC and CLeC inlerests with

rcsp~l to performane~ measurements and penalties and believes that Sprint's approach

represents a reasonable balance tMl the r.ouisiana <.:ommission should adopt.

Sprint proposed plan illvolves the identification of ~occurrenees··which involve

oUl-of.conlpliance ILEC performanee for individual or multiple measurements cilher for
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single months or for repetitive violations over multiple months. These parameters are

defined below. Such occurrenccs result in the automatic ilflp!iation of penalties as

defined in p3lt d.. b<:low

UEFTNfTIONS

Performancc Me3Surcment:

On~ of the forty·ei~ht aggrcsa\e measurementS conlained in Version 7.0 of the

LCUG Service Quality MeasurementS document. or tbose measurements adopted

by the Louisiana Commission.

Performance Sub-Me.'\Surement:

OiS3ggregated performance measurement as outhned in AJ'PCDdilC A of Lcva

Version 7.0. or as adopled by the Louisiana Commission. Note that sufficient

data must be sampled (or a Performance Measurement or Performance Sub-

Mca..'~uremenl to be statistically valid. When the permutittion tcst is used. the

minimwn sampic size is 50bserYittions. If the permutation test is not used. then a

sample size of 30 is required.

Type A Occurrence:

Out of compliance condition for three consecutive months on the same

Performance Sub-Measurcment or Perfonnancc MeoI.SUrenlcnt itt the aggregate

level. A Performance Measurement is deemed to be out of compliance at the

aggregate level when the weighted average results for the CLEC (weighted by the

CLcC volwnes) of thc PerforrD3nCc Sub-MeasurementS are not within 50/" of

2
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parity compared to the weightcd average BellSouth results (also weighted by the

CLEC volumes). \Vhen calculating the weighted average, any CLEC results

wluch exceed parity with the BeUSouth resultll at the sub-measurement level

would be adjusted to the pa:ity level to ~liminate the ability for BellSouth to

offset poor performance on a sub-measure level with good performance on

another sub-lne3surc within the same perfoma.nce measucc.

A Performance Sub-measure is deemed to be oul of compliance when the

critical value for the sub-measure. as calculated using the modified 7;-tCst, exceeds

a predetermined level.

Type B Occurrence:

Defined :IS ....hen BeliSouth fctils to rnch 3 90% threshold level of Performance

Measurements met in any single month for three cunsccutivc months, or four

months within any rolling six-manth period. For example. a Type B Occurrence

would occur when an lLEC mls.'ieS 5 or more of the Perfonnanee Measurements

contained in Version 7.0 of the lCUG Service Quality Measurt:ments docwnent.

Type C Occurrence:

Defined as when BeIlSOUL~ faiis to reach a 75% threshold level of Performance

Measuremcnts mel in any sing.le month. For cxl1lt1ple, when BellSouth misses 12

or more of Lhe Perfonn3n(;e Mca.~urements contained in Version 7.0 of the LeVa

Service Quality Measuccments document.
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PREREQUISITES fQR PENAr.TIE~:

Penalties are non-applicable i r the CLEC chooses QOI to usc: the viable electronic

interfaces of BellSouth. A six month "bum-in" period will be allowecl to debug

respective BellSouth <Uld CLEC OSS interfaces to ensure that the measurements an=

being reeorded and reported accurately. For RBOCs such as BcJlSouth, their OSS and

QSS traCking mechanisms required for performance reporting should be tested, debug&ed

and fully operational. 1b~ aforementioned QSS are defined as \he National Standard

requirements as specified by Ordering and Billing Forum ("OaF") and defined by the

. f.:d~ral Commlulications Commission ("'fCC"). This definition cncompasses all QSS

functions Including pre-ordering. ordering. provisioning. maintenance and rerair. and

billing. Note that "debugging" rt:1i=rll to modifying and correcting system :lnomalies

which occur during testing and Implementation of 055.

b. L1~SC"s rssommelldptiun to FCC mardlA!! Sec. 171 checklist compliance:

t3cllSuuth should be required to demonslrate parity by providing at leasl 6

conseculi\i~ months of perfonnance re~rtins. without one occun-enc:c prior to the LPSC

making a recommendation to the FCC that BellSouth ha~ met the Section 271

requirc:menI5.

c. Corrcctive Actinn Plan

BellSouth must adjust its processes to ensure that it will promptly provide

CI.ECs wholcS3le !lCTVic:e at parity with its own retail operations. In all ca...o;cs where an

4
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eVent of non-compliance (measurement out of parity) bas been reponed. the {LEC wi II be

required to develop a Corrective Action Plan ("CAP").

A CAP will be develo~ for eaeh service quality mcasurcmmt and sub-

measurement that had i1 l:-$core that exceeded the individual critical value. (Note: A

CAP will be developed when lhere is sufficient dllta qrnpled for a Perfomlance Sub-

MC3surement or Performance Measurement to be statisti<:alJy valid.)

BellSouth should submit the CAP(l') to the CLEC(s) and the Slate commission

within thirtY days following the release of the monthly perfonnance report. The planes)•

. 31 a minimum. should describe the root cau.~ for each event of noncompliance. specify

the implementation schedule for corrective actions. and identify when perfomlance will

return to a compliant level.

d. Penalties

For the First Occurrence of Type A, Type B. or Type C. BcJISouth should be

required to waive non-recurrina charecs and to refund monthly service charges to the

atTected CLEC(s) for those month... where non-compliance OCCUlTed. The waiver of non-

recurring and monthly service charses would be limited to those individual observations

\lrithin the Performance Measurement. or Sub-measurement where the performance result

was worse than parity. For example. if the average time to complete an order for

I3dlSouth·s POTS retail service is 3.5 days and it is dctennined that the results for a

parllcular CLEC are not in compliance. then BellSouth would refund monthly service

ch3tgcs and non-recurring charges tor those CLEC orders <:ompletcd in morc than 3.5

days. Invocation of thi~ penalty will be automatic (i.e.• ~ent any state commission

5
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lllVolvemcnt). however. the CLEC(s) will bear the obligation of requesting such waivers

and refunds from BeIlSC'\Ith.

For thc Second Occurrence of Type A. Type B or Type C: two occurrences within

it rolling twelve-month period will result in :l swifl and severe penalty. However, bc10re

the penalty is imposed. BellSouth has the opportunity, before the Louisiana Commission,

to avoid or lessen the penalty for non-compliance. Bc1ISouth should have thiny days to

provc 10 the LPSC that the mcasw-ement is in~rrecl or flawed, or that the data feedin~

lht! measurement is incorrect or flawed. or that BellSouth is DOt at fault, thereby rendering

- the Occurrencc(s) invalid. 8ellSouth should be required to prove that 1) the

Occurrence(s) are invalid and/or 2) it h:ls not exhibited a repeat offender pattctn of

b<:h:l\"ior sll~gc:sting wiUful negleel of performance improvement. Otherwise_ swift and

severe penalties should result. up to and including. the loss ofjoint marketing, based upon

- ~hcl l.ouisi3n3 Commission's evaluation ofthc offense. Tbejoint marketing loss should

not be defined so brollCily so 8li to mean thal BeIlSoutb could not keep long distance

customer~ or mark.et long disUlnce through the long distance channel The joint

marketing penalty should be lifted :d'ter six months without one Occurrence.

IV. CONCLtjSION

In recognition of the foregoing, Sprint urges the Commission to adopt all of its

recommendations stated above.

6
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Respectfully submiuecI this U/"< day of January, 1999.

Sprint Communi"tiozw Company
L.P.

tU4d~'-~
WiUiam It. AtlWlson
3100 CumberlIM Circl.
MaiLstop OAATLNOI02
AtJaDta, Geotlia 30339
(404) 649-62.2J

-&ad-

John B. Dunlap, III
Simoneaux Ryus Carleton 4:
Dunlap, L.L.C.
Acadiaa Caw. Suite 600
2431 South Acadius Thruway
aatOil Rou••, Louisiana 70808
(225) 921-6810

Aaomcys for Sprint
Communications Company L.P.
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I hcreby certify that I havc served a tnJe and exact copy of the within and

foregoing Comments of Sprint Communications Company t.P. Regarding January

W"r!cshop Issues in Dockel No. U-22252. Subdocltet C. via facsimile as indicated by an

asterisk. and by US. First Class Mail. postage paid and properly addressed to the
followillg;

•..

Stephanie Fol~e·

Louisiana Public Sl:rvice Commission
16" Floor, One American Place
Balon Rouge. LA 70821-9154

EdWard Oalle"os
Louisiana Public Scrvice Commission
Utilities Division
1611< Fluor, One American Place
Baton Rou~c. LA 70821-9154

Stanley Perkins
Louisiillla Public Sen'icc Commission

::AUditing Divi!\ion
16'" Floor. O~ American Place
Bat,)" Rouge. LA 70821-91 S4

F3rhad NiaJnI

Louisiana Public Service Commission
Economic 1)1Vi,ion .
16

dl
Floor. Olle American Place

Uaton Rouge. LA 70821.9154

Victoria McHcnry·
BellSouth Telecommunications
365 Canal St.. Suite 3060
New Orleans. LA 70130-1102

Dilvid Guerry·
Long Law Firm
KSSO United rl:lZit Blvd., Ste. 800
B:nun Rouge. LA 70809.7013

Jessica Lambert
18547 Greenbriar Estates
Prairieville, LA 70769

D. R. Hamby
South Central Bell
36S Canal St.. Ste. 3000
New Orleans. LA 70J 40

Claire Daly
MCIWorldCom
201 Energy Parkway, Suite 200
Lafayette., I.A 70S08

Roben Rieger, Jr.
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Premier Tower, 19'" floor
451 Florida Street
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KaIherine W. King-
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P.O. Box 3513
Raton Rouge. LA 70821
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AI:Ce.~s Network Services. Inc.
P.O. Box 10804
CblUltilly, VA 2U153
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Washington, DC 20036

ASlon Hardy
Hardy &. Carey
III Veterans Memorial Blvd.
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Communications Workers of America
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Mctairie. LA 70002
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BEFORE THE PUBUC UTILITIES COMMISSION

OF TI£E STATE OF CALIFORNIA

Order Instituting Investigation on the
Commission's Own Motion into
Monitoring Performance ofOperations
Support Sy~ems~

Order Instituting Rulemaking on the )
Commission's Own Motion into Monito )
Perfonnance ofOperations Support )
~~~. )

)
)
)
)
)
)
)

R. 97-10-016

I. 97-10-017

•
. '-

PRE-WORKSHOP STATEMENT OF
AT&T COMMUNICATIONS OF CALIFORNIA, INC. (U-5002-C),ICG

TELECOM GROUP, INC. (U-5406-C), MEDIAONE TELECOMMUNICATIONS OF
CALIFORNIA, INC. (U-5S49-C), MOWORLDCOM COMMUNICATIONS, INC. (U­

5611-e), NORTBPOINT COMMUNICATIONS, INC. (U-SI29-C), COVAD
COMMUNICATIONS (U-S7S2-C), COX CALIFORNIA TELECOM, LLC

.(U-S684-C), CALIFORNIA CABLE TELEVISION ASSOCIATION AND ELECTRIC .
.' LIGHTWAYE, lNC. (U-S377-C)' : . .

Dated: January 7, 1999



L INTRODUcnON

Pursuant to the AU's Ruling ofDecember 18, 1998, AT&T Communications of

California, Inc. (U-S002-C), ICG Telecom Group, Inc. (U-S406-C), MediaOne

Telecommunications ofCalifornia, Inc. (U-SS49-C), M~'orldCom Communications, Inc. (U­

SOII~), NorthPoint Communications, Inc. (U-S829-C), Covad Communications (U-S7S2-C),

Cox California Telecom, LLC (U-S684-C), the California Cable Television Association and

Electric Lightwave, Inc. (U-S377-e) (collectively "the CLECs") submit their pre-workshop

statement on the issues related to monitoring performance ofoperations support systems and

change management.

The issues that the AU's ruling requests to be addressed in this statement fall into

three categories: performance measures, performance incentives and change management.

The parties involved in this proceeding have been working to resolve performance measures

issues and have reached a partial joint settlement with respect to performance measures. This

partial joint settlement is being filed with the Commission this week.

For those subjects in the performance measures category that were not resolved by the

partial joint $dtlement, the parties will submit their writt~ positions to the Commission on .

-
January 8, 1999. Accordingly, specifics regarding performance measures are not addressed in

this statement.

The CLECs address below the scope ofissues to be considered with ~espect to

performance incentives, including a procedural process and a recommended schedule, and

change management.

n. PERFORMANCE INCENTIVE ISSUES

1
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meaningful opportunity to compete, no perfonnance that is worse than the benchmark level

should be tolerated.

The CLEes are willing, at the outset, to set a uniform critical value for determining

whether parity exists on any measure. This is so even though the CLECs believe that a

measure-specific critical vilue, as calculated through the Equal Risk methodology, would be

fairer and more accurate. The CLECs will accept a standard deviation of 1 for parity

measures because it tends to balance the Type I and Type n errors.

A benchmark standard is inherently different from a strict parity standard. Rather than

being a comparative measure, a benchmark is a specific minimum performance level that must

be provided at all times. Benchmarks are also based on the incumbent local exchange carriers'

("n..ECsn,) historical data. Thus, it is a reasonable expectation that the n..EC should exactly

meet or exceed the benchmark.

To permit other interpretations puts the CLECs in an extremely vulnerable position.

Their competitor, the ILEC, could be treated as though it were in compliance with a

benchmark level ofperformance even ifthe performance delivered to the CLECs becomes

highly variable. lbis should not be tolerated~se the benchmark threshold should be a .

ininimum level ofacceptable peifo~cefor the partiCular ftuiction being m.ed. I

1 A statistical test should not be used in conjunction with benchmarks unless the following
deficiencies can be remedied. The z Slatistic calculation involves the CLEC variance in the denominator. The
larger the CLEC variance, the smaller the z statistic value. Hmce, tile lLEC woulcI bave an iDceDtive to
provide a high degree ofperformance variability to the CLEC ifa statistical test were usecl with benchmarks.

3



- 2. Measures To Which Incentives Will Be Applied

In the October 5 Report, the CLECs differed from Pacific on the measures to which

incP"ltives would be applied. The CLECs proposed to apply incentives to all measures, but

Pacific argued that certain measures should not face incentives. In workshops held in Nevada,

the parties reached an agreement on this issue, so it does not remain as an open issue here.

The Report identified a dispute on Measures 8a (% offlow-through orders), 18a

(delay order interval to completion date), and 28a (Oft, blocking on common trunks). The

CLECs and Pacific have now agreed that incentives should apply to Measures 8a and 28a, but

that incentives should not apply to Measure 18a.

In addition, the Report discussed four measures that had been designated by Pacific as

TBD (to be decided):

• 7b (% oforders given jeopardy notice),
• 7c (average jeopardy notice interval),
• 19b (coordinated customer conversion), and
• SSy (provisioning trouble reports).

Pacific now agrees with the CLECs that incentives should apply to all ofthese measures as

.. well.

1.

Incentives

. .
Specific Criteria For Determining Imposition of

Most ofthe negotiations sessions have centered on trying to reach a consensus on the

incentives structures, and on the highly related issue ofmitigation. To continue the spirit of

collaboration and in an effort to close the distance between the CLECs' and Pacific's positions

on these issues, the CLECs are willing to adopt positions that they offered during the course

4



ofnegotiations. Accordingly, the CLECs offer the following incentives proposal, which

addresses many ofPacific's criticisms of the CLEC proposal in the October Report.

The CLECs would 1'ot oppose an incentives plan that establishes two levels of

incentives (Tier I and Tier ll). The first tier constitutes incentives payable directly to an

individual CLEC, based upon the number ofmissed performance results in a particular month.

The second tier constitutes incentives payable to the State's general fund, based on missed

performance results for the CLEC industry as a whole in a particular month.2

The CLECs recommend the process set forth below for the calculation ofTier I

(CLEC-specific) and Tier IT (industry-wide) performance incentives.

Tier I Incentives

this tier addresses missed submeasures for an individual CLEC, calculated on a

monthly basis. Submeasures are the individual, disaggregated reported results for each

measure. Incentives would vary depending on the severity ofthe miss (i.e., the number of

standard deviations by which the submeasure is missed): In addition, higher incentive

• paYments are applicable ifthe reported result for the performance measurement is found to be

out ofcompliance for three (or more) consecutive months.
•

Thus, the following table delineates the Tier I incentive paYments due to the affected

CLEC when parity analysis applies:

2 "Missed performance results," in the case ofboth Tier I and Tier n, is wilen the actual
performance result for the CLEC (Tier I) or CLECs as an indusUy (Tiermis worse thaD the relevant
analogous retail performance of the n.EC or the beDchmark level ofperformance, whichever is applicable.

5
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Monthly incentive
Computed value of the Monthly incentive (per submeasure)

modified Z-statistic (per submeasure) for misses of three (or
for one miss more) consecutive months

1 < modified Z-statistic S10,000 S50,000
value <= 3

Modified Z-statistic value> S50,000 S50,000
3

When benchmarks are used, the following table would apply:

Ifbenchmark missed, Monthly incentive
number of individual Monthly incentive (per submeasure)

events <per submeasure) (per submeasure) for misses of three (or
missing the benchmark for ODe miss more) consecutive months

More than one occurrence, $10,000 $50,000
but fewer than 1001'0 of

occurrences

10% or more . $50,000 $50,000
ofoccurrences

The CLECs' Tier 1 proposal is not vastly different from that contained in the CLECs'

position in the Report. Based on discussions with other CLECs and with Pacific, the CLECs

lowered the incentive amount for a single miss so as to minimize the financial impact on the

ILEC due to random variation. The goal, as stated in the Report, is to cause the ILECs to

provide service parity, not to penalize the n..EC based on random variation.

6
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Tier n Incentives

In the Report, the CLECs proposed both a Tier II and a Tier ill incentive. Again

based on extensive discussions with other CLECs and Pacific, the CLECs, in the spirit of

collaboration, would not oppose elimination ofthe original Tier II incentives (airited at more

widespread discrimination), but continue to recommend adoption ofwhat had been referred to

as Tier ill incentives.3 The CLECs believe ifthe Tier I incentives proposed above are adopted

in conjunction with meaningful industry-wide incentives, then the imposition of additional

incentives can be held in abeyance until actual experience is gained with the incentive plan.

The Tier II incentives constitute a regulatory fine, deSigned to deter the !LECs from

engaging in conduct that suppresses competition from the CLEC industry. Because they are

regulatory fines, they are paid to the state general fund rather than to an individual CLEC.

Thus, the CLECs (and consumers) benefit through the incentives created for the ILECs to

operate in a pro-competitive manner, but on the other band, CLECs receive no direct

monetary benefit from application ofTier II incentives.

Tier II incentives are triggered ifthe number ofmissed performance results, based on

the aggregate experience ofthe CLECs, exceed the threshold level that would be expected to

occur on a random basis (using an extremely conservative Type I error risk). The Tier II

incentives are also designed to escalate ifthe CLEC industry is repeatedly treated in a

discriminatory manner.

Tier II incentives, based on the CLEC industry in the aggregate, are calculated as

follows:

3 Thus, for the purposes of the mnainder oftbis document, what was previously described as Tier m
incentives in the Report will DOW be referred to as TIer n iDceDtives.



Calculate the performance result for each submeasure using the aggregation of
data for all CLECs. Compute the modified z-statistic for each submeasure and
determine how many ofthe computed z-statistic results exceed the critical
value based upon a Type I error rate of 15%. Based upon the number of
results where the critical value is exceeded (for performance within the report
month) and based upon the total number ofperformance results computed,
detennine it: at a 95% level ofconfidence, the number offailed results exceeds
the number that would be expected to fail due solely to random variability of
the results. Ifthe threshold is exceeded, then Tier IT incentives are applicable.

For example, if there is data for 100 results evaluated, then the threshold
would be approximately 20 missed submeasures; ifthere is data for 1000
results, the permissible number offailures due to randomness is approximately
170. Total missed submeasures that exceed this threshold would cause Tier IT
incentives to apply.

The actual number permissible wiD be dependent upon the Type I error rate
adopted and the number ofresults evaluated but, in any event, the threshold
can be explicitly calculated in advance and documented in a table format. Tier
IT incentives wiD apply whenever the previously calculated threshold is
exceeded in a particular month.· .

Tier IT incentives would be calculated using the following table:

Number or times Applicable Tier n
threshold is exceeded incentive

One finding in last 3 months S.50/access line

Two findings in last 6 months Sl.OO/access line

More than two findings in S2.oo/access line
last 12 months -

The CLECs concede that there is a remote risk ofrandom'variation resulting in a Tier

IT incentive liability. Accordingly, the CLEes would accept that when a Tier n incentive

becomes due, it should be paid by the lLEe into an interest-bearing escrow account. Ifno
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further Tier n violation occurs for the next 20 months,4 then the money would be returned to

the n.EC.

Ifa new Tier n violation occurred within 20 months, all escrowed money would be

paid out ofthe account into the State general fund and the new Tier n incentive would be

paid into the escrow account, triggering the start ofa new 20-month escrow period.

1.

a.

Mitiaadon

Forgiveness Plan for Tier I Incentives

The CLECs initially opposed any mitigation plan for random variation because eac~

proposal allowed the n.EC substantial opportunities to game its performance to CLECs. The

CLECs still contend that random variation only banns the !LEC in the case where the n.EC is

actually providing compliant performance on each and every measurement result. Ifthe ILEC

is not providing completely compliant performance, then random variation affects both the

ILEC and the CLECs equally (provided the Type I and Type n error risks are balanced).

Thus, it is only in the hypothetical, yet ideal, circumstance ofthe !LEC providing

• perfectly compliant performance on each and every measure that the impact ofrandom
lo.

yariation disproportionately ~ects the ILEC. Nevertheless, in a collaborative spirit, the

.. The actual number of mcmtbs to be used would be determiDecl based. on the confidence level that is
chosen. In the example used here, one would expect that, on a random basis given perfed1y compliant
performance by the n..EC, only one failure would occur OYer a 20 month period (using a 95% confidence
level).
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CLECs have'agreed to include a forgiveness plan in their proposal. The CLECs believe the

following proposal is the only one that comes close to reasonably mitigating the impact of

random variation, while not ~eating unprecedented opportunities for the ll..EC to abuse the

credit process.

Under the forgiveness plan, incentive obligations would be forgiven, on a submeasure

basis, only when certain conditions are met. The following criteria would govern the granting

and use offorgivenesses:

• One forgiveness per submeasure is provided each six months

• No more than two forgivenesses can be accrued per submeasure

• .A forgiveness can only be used to offset the incentive payment due for the same
submeasure for which the forgiveness was originally provided

.- Ifa forgiveness is available it must be used at the first opponunity, with the
following exceptions:

• Available forgivenesses may never be used in consecutive months

• Available forgivenesses may never be used to offset either a severe (critical
value> 3) or a chronic (3 or more consecutive months) miss on a particular
submeasure.,

~ a.. Procedural Cap

The CLECs also will not object to the use ofa procedural cap. This cap can be used

as a further tool to mitigate nEC financial liability resulting from the unlikely occurrence of

sizeable incentive payments due solely to random variation. The procedural cap would allow

the ILEC to obtain Commission review ifthe monthly performance incentives exceed a pre-

specified amount.

Under this cap provision, ifthe total applicable Tier I incentives payments due to all

CLECs within a single month are less than $10,000,000, then the incentive amounts will be
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due and paid automatically to the affected CLECs, without any further action required on the

part of the CLECs. If the total computed Tier I incentives for that month exceeds

$10,000,000, the!LEC may request an expedited heuing to determine whether the amounts

exceeding $10,000,000 should be paid out by the ILEC. In the event that such a request is

made, the first $10,000,000 ofTier I incentives would be paid out in proportion to the total

amount due to each CLEC to which incentives are owed.5

When calculating whether the total computed incentives within one month exceeds

$10,000,000, Tier I incentives applicable to either severe (critical value> 3) or chronic (3

. consecutive months) misses should not be included. When a submeasure is missed at either

the severe or chronic level, the likelihood that the Tier I incentive obligation is due to random

variation is almost nil. Tier IT incentives should never be included in the determination of

whether the $10,000,000 procedural cap has been exceeded.

Finally, incentives need to be adopted to ensure that performance reports will be

accurate and timely. In addition, incentives need to exist to ensure timely payment by the

ILEC. Thus, the CLECs propose that the Commission adopt provisions that address at least '

the following'conditions:

•. If the n..EC &irs to submit perfonnance r~rts to~ CLEC or the .
Commission by the 15th day of the month, or submits reports that it later revises,
the following penalties apply and are payable to the State general fund:

• Ifno reports are filed, $25,000 per day past due;

• Ifincomplete or revised reports are filed, $1,000 per day for each
missing or revised perfonnance result (the number ofelapsed days are
counted from the original date that the data was due until the date the
missing or revised data was actually provided).

S The Commission should examine the nlCOrd to eDSUIe tbat the adopted inc:entive amounts,
including the procedural cap, constitute truly cornpel1ing reasons for the aBCs to perform.
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• All penalties, payable to either the CLEC or the State general fund, are due
within 30 days, absent action by the Commission; otherwise additional penalties
in the amount ofS5,000 per day are also applicable to the pany to whom the
original payment was due.

1. Reportinl and Auditing

•
. ~

This issue is addressed in the other two performance measures filings (the joint

settlement and the open issues documents).

2 Recommended Procedural Process ADd Scbedule

The CLECs do not believe that the issues related to performance incentives lend

themselves very well to the evidentiary hearing process. Little exists in the way offactual

dispute about how incentives should be applied. Instead, the questions focus on policy issues,

related t6 the need to impose swift, self-executing perfonnance in~ves designed to help

ensure the n..ECs comply with their nondiscrimination obligations under the Act and the

recent Section 271 decision (D. 98-12-(69).

However, a technical workshop with statisticians would be useful for the Commission

to question and explore the parties' positions on statistical tests and the issues surrounding

random variati.on.. Furthermore, the conduct ofsuch a workshop would be greatly facilitated,

and the factual basis ofany conclusions drawn would be greatly enhanced, by the aECs

providing access to detailed performance data in advance of a technical workshop.

Accordingly, the CLECs recommend that the Commission establish a schedule for a

technical workshop, as well as the tiling ofcomments (based on the Report tiled on October

S, 1998, on the pre-workshop statements tiled for this workshop, and on the information

provided in the technical workshop). The Commission should also require the ILECs to make
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detailed and cOmprehensive performance data available in electronic fonn to interested parties

no later than one week in advance of the start of the technical workshop.6

After the technical workshop, simultaneous opening and reply comments should be

permitted. This would allow the parties to fully address their own proposals for the

imposition ofan incentives plan, as well as to respond to the proposals ofother parties.

The following schedule should be used for this comment process:

• . Technical data provided
byn..ECs

• Technical workshop

• Opening comments due

• Reply comments due

• Draft decision issued

• Co~ondecimon

No later than January 26, 1999

Commencing February 2, 1999

February 19, 1999

March 5, 1999

May 10,1999

June 24, 1999

In the event the Commismon decides that there are factual issues that must be decided,

the CLECs recommend that the following schedule be used for the filing oftestimony, for

'hearings, and. for the filing ofbriefs:

• Opening testimony due

• Reply testimony due

• Hearings

• Opening briefs due

February 1, 1999

February 10, 1999

February 16 - 19, 1999

March 8, 1999

6 A complete explanation of the~ ofall records provided aDd the meaning ofall data
elements within those records must also be provided within the same timdrame.
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• Reply briefs due

• Draft decision issued

• Commission decision

L CHANGE MANAGEMENT

March 17, 1999

May 10, 1999

June 24, 1999

•

As the Commission is well aware, the CLECs and Pacific negotiated a mutually

agreeable Change Management Process ("CMP"), beginning in early 1998.7 The CMP was

reduced to written form. Since late September 1998, there has been unanimous industry

agreement on an the terms and conditions in the CMP, and an industry-wide settlement

conference was held on October 19, 1998. During this meeting, ALL participants (including

Pacific) agreed that the CMP accurately reflee:ted the parties' agreement and agreed that the

CMP shoUld be presented to the Commission for approval in the form ofa motion.

By early December, the parties had agreed on the form and wording ofthe motion.

The only thing left was the minor ministerial task ofobtaining signatures and completing the

filing. Pacific.offered to finalize the motion and obtain signatures on the motion from any

interested CLECs. This has never happened. Instead, inexplicably, on December 20, Pacific

begandemanaing "changes" in the CMP before it would agi-ee to sign off on the settlement: .
. ~.'

"This letter is in connection with discussion I had with some ofyou Thursday
regarding the Change Management Process (CMP) and some issues Pacific Bell feels it
needs to raise concerning the timelines for CLEC testing and notification. Pacific
agrees that the parties should try to resolve the timeline issues before submitting the
CMP to the Commission for approval." (December 20, 1998 Letter from Ron Peat,
Pacific Bell, to Change Management Core Team)

Although cast as an "agreement" to delay submission ofthe CMP to the Commission,

in filet, Pacific's letter amounts to a unilateral demand. No CLEe ever agreed to delay the
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filing - indeed, no CLEC was ever asked to agree to such a delay. In essence, Pacific is

holding the CLECs hostage to its untimely and unreasonable demands for changes - unless

and until the CLECs agree to Pacific's request, there will be no eMP.

Put simply, the time for Pacific to raise objections to the content ofthe CMP has long

since past. The content to whiCh it now objects (the notification and testing timelines) have

been in place in the CMP proposal for many, many months. Nor are the notification and

testing timelines merely a minor part of the CMP. Proper notification and testing are the core

ofthe CMF. Pacific cannot claim to have been surprised by this or any other item in the

CMP, having fully participated in each and every meeting, and each and every drafting

session. .

~LECs cannot help but wonder, given this 11th hour change ofheart, whether Pacific

ever intended to comply with the Change Management Process or whether, instead, they were

led down the primrose path. Pacific's change ofheart is even more suspicious given its timing

- AFTER the Commission had all but blessed this aspect ofPacific's 271 application.

The CLECs fully recognize that the CMP is a "living" document and may need to be

changed should-implementation ofany particul~ aspect prove unwise or cumbersome. The
. .

CMP makes provision for exactly such changes and provides a forum for parties to discuss

changes (the Quarterly Change Management Meetings). Should Pacific believe changes are

warranted, it should introduce them in this forum.

What it should NOT be allowed to do is to refuse to sign the agreed-upon settlement,

leaving the CLECs unprotected from random and unannounced changes in Pacific's OSS.

Pacific's vague "assurance" that it will use its "best e1forts" to comply with a document to

7 A separate CMP settlement has been DegOtiated with Gl'E, but it is awaiting execution ofthe
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"

which it refuSes to be bound is of little comfort. The Commission should order Pacific to

honor its commitment and its word, and require Pacific to sign and submit the motion

requesting Commission approval ofthe CMP.

In the alternative, the Commission should inunediately require Pacific to file the CMP

document as a report of its settlement negotiations with CLECs, provide a 1S-day period to'

receive comment from other parties, then expeditiously aPprove the CMP and reqUire Pacific

to immediately implement the CMP. In light ofthe parties' unanimous agreement on October

19, 1998 that the CMP document reflects an industry consensus for change management, this

. accelerated schedule is well justified.

n. CONCLUSION

T1Ie CLECs urge the Commission to move quickly to resolve the open issues

surrounding performance measures and perfonnance incentives. The positions and proposed

schedule set forth above allow.for action on performance incentives and change management.

Pacific settlement.
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The joint partial settlement and the January 8 position papers 011 performance measures allow

for action on that subject.
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